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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R.  Case No.869/15 

                 State                      

                  -vs- 

             Rubul Ali ..…….. Accused person.  

u/s-379 IPC 

EVIDENCE RECORDED ON  : 26.07.16, 03.11.17, 20.01.18,      

     31.03.18,  & 21.04.18.    

ARGUMENTS HEARD ON   : 03.07.18. 

JUDGMENT DELIVERED ON  : 03.07.18. 

ADVOCATES APPEARED : 

For the State    : Mr.  D. Talukdar, A.P.P. 

For the Accused    : Mr. A. Islam, Advocate 

 

J U D G M E N T 

 

1.   The prosecution case, in nut shell, is that an F.I.R. was filed on 15.06.15 

by the informant Baharul Haque against the accused Rubul Ali @ Triren alleging 

inter-alia that on 15.06.15, at about 3.00 pm, in the afternoon, accused person 

stole informant's Samsung mobile handset having Reliance sim bearing 

No.9864400719 from the informant's advocate chamber in Barama Road. This 

fact came to the knowledge of the informant when the accused was 

apprehended by Belsor PS  with the informant's mobile phone.  Hence the case. 

2.   On receiving the case, the O.C of Nalbari P.S. registered Nalbari 

P.S. Case No.414/15 u/s-380 IPC and started investigation. On completion of 
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investigation the I.O laid charge-sheet against the accused Rubul Ali u/s-380 IPC. 

3.   In pursuance of the process issued, the accused person appeared 

before the court and on his appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused person. Thereupon 

prima facie case was found against the accused person u/s-380 I.P.C and the 

charges of the offences u/s-380 I.P.C. was framed, read over and explained to 

the accused person and he was asked whether he will plead guilty of the 

offences charged or claimed to be tried. He had pleaded not guilty and claimed 

to be tried. 

4.  During the trial, the prosecution side examined nine witnesses 

including the I.O. 313 Cr.P.C. statement of accused person was of complete 

denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides. While preparing the 

judgment of this case, it is found that instead of sec.380 IPC section 379 IPC is 

attracted. Hence, charge is altered from section 380 IPC to section 379 IPC. 

Charges u/s-379 IPC is framed, read over and explained to the accused to which 

he has pleaded not guilty and claimed to be tried. Defence side declined to 

further cross-examine the prosecution witnesses already examined. Further 313 

CrPC statements of the accused person is dispensed with. Defence declined to 

adduce evidence. Reheard argument.    

 

                     POINTS FOR DETERMINATION  

  •  Whether the accused Rubul Ali on 15.06.15 at 03.00 pm, at Barama Road 

under Nalbari PS committed theft in the informant's advocate chamber by taking 

out the Samsung mobile having Reliance sim card bearing No. 9864400719 from 

the possession of informant and thereby committed an offence punishable u/s 379 

I.P.C.?   

 

                         DISCUSSION, DECISION AND REASONS 
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6.         P.W.1 is Md. Baharul Haque, informant. He deposed that he knew 

the accused Rubul Ali who was his client. Rubul Ali was an accused in Belsor PS 

Case No.32/15 and he was engaged as the counsel for the accused person. On 

15.06.15, the accused person came to court as date was fixed of Belsor PS Case 

No.32/15. At about 3.00 pm, engaged counsel Md. Baharul Haque suddenly 

realized that his mobile phone was found missing. On the same night, someone 

called his house and informed him that the owner of the mobile phone had met 

with an accident at Pakowa. One Deba Das called the informant. Informant told 

him that he had not met with any accident, rather his mobile phone was missing 

and the person who took his mobile had met with the accident. He asked the 

caller to apprehend the person who was in possession of his mobile. Thereafter, 

he went to the place of occurrence and saw that accused person was sitting in 

108 ambulance. Later, Belsor PS recovered the mobile phone from the possession 

of the accused person. Informant filed FIR and he was given the jimma of the 

mobile phone. The mobile phone belongs to Samsung company and he had a 

Reliance sim bearing sim No. 9864400719. The accused person had mistakenly 

taken his mobile. Ext.1 is the FIR and Ext.1(1) is his signature. 

7.         In his cross-examination, he deposed that sometimes when clients 

ask his mobile phone for calling their family members, he used to give his phone. 

On the day of the occurrence, he had handed over his phone to the accused 

person for calling his family members. The price of the mobile phone was 

Rs.1,400/- and the mobile phone was old one. It is not a fact that he did not 

state before police that Deba Das called him and informed about the recovery of 

his mobile phone and he visited the place of occurrence. It is not a fact that his 

mobile phone was not stolen, but was mistakenly taken by the accused.   

8.         PW.2 is Deba Das Sarma. He deposed that he knew the informant 

as well as the accused person. About two years ago, one evening, at about 4.30 

pm, he was sitting outside his house near a shop in a “sang”. At that time, the 

accused person was coming in a motorcycle from Nalbari side. Suddenly, he fell 

down in front of them and became unconscious. They lifted the accused and 

gave him first aid. The accused was unable to state anything to them. One 

mobile phone was recovered from the pocket of the accused person. When he 

called a number from the mobile, informant's friend picked up the phone who 
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informed him that  the phone belongs to the informant  and the same has been 

stolen by the accused person. Thereafter, they called police. Police arrived and 

seized the mobile phone from the possession of the accused. After five minutes, 

informant arrived at the place. He put his signature in the seizure list. Ext.2 is the 

seizure list and Ext.2(1) is his signature. 

9.         In his cross-examination, he deposed that he does not remember 

the date and year of the incident. He forgot the phone number in which he made 

call. The mobile phone was Samsung mobile, but he forgot the mobile number. 

He forgot the bike's registration number. Animesh Sarma, Kanak Sarma, Rupen 

Sarma, Putul Rajbongshi were present in the place of occurrence. It is not a fact 

that they did not state before the I.O that accused became unconsciousness, 

they give him first aid, Baharul's friend stated that the phone belonged to 

Baharul and asked them to apprehend the accused. It is not a fact that no mobile 

phone was recovered from the possession of the accused. It is not a fact that for 

the sake of the informant, he has falsely deposed. 

10.         PW.3 is Tilak Sarma. He deposed that he does not know the 

informant and the accused. About two years ago, he was in front of his house on 

the road when he heard hue and cry and saw that a bike along with a boy were 

lying on the road. People who gathered in the scene discovered a mobile phone 

in the pocket of the boy. One phone call was received by Deba Sarma. Somebody 

informed Deba Sarma that the boy should be apprehended because he has 

stolen the mobile. Police arrived at the scene and seized the mobile phone. Ext.2 

is the seizure list and Ext.2(2) is his signature. 

11.         In his cross-examination, he deposed that after hearing hue and 

cry, he came to the scene. He does not know what is written in Ext.2. He does 

not know the registration number of the bike. It is not a fact that he has deposed 

falsely. 

12.         PW.4 is Himangshu Das. He stated that he does not know the 

informant and the accused. In the year 2015, he was working at Belsor PS as UB 

constable. One day, in the police station, one mobile phone and other materials 

were seized by Nalbari PS from Belsor PS and he has put his signature in the 

seizure list. Ext.3 is the seizure list and Ext.3(1) is his signature. 
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13.         In his cross-examination, he deposed that he does not know from 

whom the mobile phone was seized. He does not know the contents of the 

seizure list. 

14.         PW.5 is Safed Ali. He stated that he knew the informant and the 

accused. On 15.06.15, he was working as constable in Nalbari PS. On that day, 

SI Dipankar Saikia took him along with him to Belsor PS. In Belsor PS, the I.O 

Dipankar Saikia had seized the original seizure list along with a mobile phone. 

Ext.3 is the seizure list and Ext.3(2) is his signature. Accused person was 

thereafter brought to Nalbari PS. He was apprehended for stealing a mobile 

phone. 

15.         In his cross-examination, he deposed that the mobile phone which 

was seized was a Samsung mobile. The seizure list was filled up when he put his 

signature. 

16.         PW.6 is Mousumi Barman. She deposed that she knew the 

informant and the accused person. The incident occurred on 15.05.15 at about 

12 pm. On that day, she proceeded from court campus towards her senior. 

Baharul Haque's chamber. There she learnt that her senior. Baharul Haque's 

mobile phone was missing. Her senior filed FIR. She heard that Belsor PS had 

apprehended the accused person along with the mobile phone. She has not seen 

who has taken the mobile phone. 

17.         In her cross-examination, she deposed that she was not present 

when the phone was stolen. 

18.         PW.7 is Nirmali Patowary. She deposed that she knew the 

informant and the accused person. On 15.05.15, her senior Baharul Haque had 

lodged a written FIR in the Nalbari PS because his Samsung mobile handset was 

stolen. Later, she learnt that the mobile phone was recovered from the 

possession of the accused. Police took her statement. 

19.         In her cross-examination, she deposed that she does not know 

anything about the incident. 

20.         PW.8 is Mahendra Lahkar, I.O. He deposed that on 15.06.15, he 

was working as Attached Officer in Belsor PS. On that day, the O.C of Belsor PS 
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received a telephonic information from one Deba Das Sarma that one mobile 

thief has been caught in Nardi. On receiving the information, he entered the 

same in the General Diary of the PS as GDE No.309 dated 15.06.15 and he went 

to the place of occurrence. Locals had caught accused Rubul Ali along with a 

Samsung mobile. The mobile phone was seized from the possession of the 

accused Rubul Ali in presence of witnesses. He recorded the statement of the 

witnesses. The accused person and the mobile phone were brought to Belsor PS. 

Ext.2 is the seizure list and Ext.2(3) is his signature. In the meantime, informant 

filed a written FIR before Nalbari PS. Upon receiving the FIR, SI Dipankar Saikia 

came to Belsor PS. He seized the seizure list and the stolen mobile from him. 

Thereafter, accused Rubul Ali was handed over to SI Dipankar Saikia. Ext.3 is the 

re-seized seizure list and Ext.3(3) is his signature. 

21.         In his cross-examination, he stated that he did not conduct the full 

investigation of this case. 

22.         PW.9 is I.O Dipankar Saikia. He deposed that on 16.06.15, he was 

working as SI in Nalbari PS. On that day, informant Baharul Haque filed a written 

FIR in Nalbari PS and the same was registered as Nalbari PS Case No.414/15 u/s-

380 IPC and he was given the task of investigation. He visited the place of 

occurrence, recorded the statements of the complainant in the place of 

occurrence. He drew the sketch map. From the statements of the witnesses, he 

came to know that accused Rubul Ali has been apprehended by Belsor PS along 

with the stolen mobile phone. He visited Belsor PS on the same day. Belsor PS 

has already vide Belsor PS GDE No.309 dated 15.06.15 seized the mobile phone 

from the possession of the accused Rubul Ali. He re-seized the mobile phone and 

the seizure list from SI Mahendra Lahkar of Belsor PS. He recorded the 

statements of seizure witnesses UBC Himangshu Das, Baharul Haque, UBC Safed 

Ali, SI Mahendra Lahkar. Subsidiary Case diary was handed over to him. 

Thereafter, he arrested the accused and forwarded to judicial custody. On 

completion of investigation, he filed charge-sheet against accused Rubul Ali u/s-

380 IPC. Ext.3 is the seizure list and Ext.3(4) is his signature. Ext.4 is the charge-

sheet and Ext.4(1) is his signature. 

23.         In his cross-examination, he deposed that he did not visit the 

place where the accused person was found with the stolen mobile phone. It is 
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not a fact that he did not investigate the case properly. 

24.         These are the materials on record. 

25.         Section 379 IPC 

         Section 378 IPC: Whoever, intending to take dishonestly any that 

person's consent, moves that property in order to such taking, is said to commit 

theft. 

         Explanation.1 – A thing so long as it is attached to the earth, not 

being moveable property, is not the subject of theft; but it comes capable of 

being the subject of theft as soon as it is severed from the earth. 

         Explanation.2 – A moving effected by the same act which effects 

the severance may be a theft. 

         Explanation.3 – A person is said to cause a thing to move by 

removing an obstacle which prevented it from moving or by separating it from 

any other thing, as well as by actually moving it. 

         Explanation.4 – A person, who by any means causes an animal to 

move, is said to move that animal, and to move everythig which, in consequence 

of the motion so caused, is moved by that animal. 

         Explanation.5 – The consent mentioned in the definition may be 

express or implied, and may be given either by the person in possession, or by 

any person having for that purpose authority either express or implied. 

26.         In order to constitute the offence of theft, the person must have 

removed moveable property out of the possession of another person dishonestly 

and without that person's consent. If any single element out of the above 

element is missing, the prosecution fails. Intention is the gist of the offence u/s-

379 IPC. The intention to take dishonestly exists when the taker intends to cause 

wrongful gain to one person or wrongful loss to another person. 

27.         Informant PW.1 Baharul Haque although stated in his FIR that the 

accused person had stolen the mobile phone from his advocate chamber situated 

at Barama road, yet in his substantive evidence he failed to state that accused 



G.R. Case No.869/15 

 

Page No.8 

removed the mobile phone from his advocate chamber, informant has specifically 

stated that on the day of the occurrence, the accused person had taken away his 

mobile phone for making a call and he has mistakenly left with the phone. 

Therefore, the informant himself admitted that the mobile phone was handed 

over by him to the accused in the first place. But the defence side has not taken 

the plea that the mobile phone was taken away mistakenly by the accused 

without any dishonest intention of removing the mobile out of the possession of 

the informant. Rather from the cross-examination of PW.2 Deba Das Sarma, it is 

found that defence has taken the plea that the mobile phone which was allegedly 

stolen was never recovered from the possession of the accused person. The 

informant stated that about 3.00 pm, he suddenly realized that his mobile phone 

was missing and in the same evening, he received phone call from PW.2 Deba 

Das Sarma that one person had met with an accident at Pakowa and the mobile 

phone was recovered from his possession. At that time, PW.1 Baharul Haque got 

to know that his mobile phone was in the possession of his client who was the 

accused Rubul Ali. Therefore, what transpires from the evidence of PW.1 is that 

although he handed over his mobile phone to the accused for making a phone 

call, the accused person without returning back the mobile took away the same. 

Now, the question which has to be decided is whether the accused person took 

away the mobile phone with dishonest intention. The defence side has not taken 

plea in the cross-examination of PW.1 that informant did not give the mobile 

phone to the accused person. Rather defence has taken plea in cross-

examination of PW.2 that no mobile phone was recovered from the possession of 

the accused person. As defence has not even put a single suggestion to PW.1 

that he did not hand over the mobile phone to the accused person, the 

prosecution has been successful in proving that the mobile phone was indeed 

handed over by PW.1 to the accused person for making a call. Now, come to the 

evidence of PW.2. It is found that on the relevant day, in the afternoon, at about 

4.30 pm, this witness along with some other persons were sitting outside a shop 

in Barnardi when they saw that accused person coming on a motorcycle from 

Nalbari side. Suddenly he fell down from the motorcycle in front of them and 

became unconscious. Later, when he was searched, a mobile phone was 

recovered from his possession and PW.2 made a call which was received by a 

friend of informant who told him that the mobile phone was indeed stolen and 
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belongs to informant. Thereafter, they informed the nearest police station. Police 

of Belsor Ps came to the place of occurrence and recovered the mobile phone 

from the possession of the accused person. While cross examining this witness 

also defence has not put any single suggestion before PW.2 regarding accused 

stating before them that he had mistakenly brought the mobile phone. Rather 

defence plea in the cross examination of Pw 2 is that no Samsung mobile phone 

was recovered from the possession of the accused person. PW.2 is seizure 

witness of Ext.2, seizure list which was prepared by PW.8 Mahendra Lahkar who 

has seized the stolen mobile phone from the possession of the accused person. I 

have gone through Ext.2. Defence has failed to disprove the evidence of PW.2 

that the  Samsung mobile phone along with Reliance sim card bearing 

No.9864400719 were not recovered from the possession of accused Rubul Ali. 

Hence, PW.2 Deba Das Sarma has proved Ext.2. Defence failed to prove that 

PW.2 had inimical relation with the accused or he had any reason to falsely 

depose against the accused. Hence, I find the evidence of PW.2 to be truthful 

one. PW.3 Tilak Sarma who is another seizure witness stated that when he was 

outside his house,  which was in Barama road, he happened to hear hue and cry 

outside and came out and found one person lying on the road along with a bike 

and some person  had recovered a mobile phone from his possession. He also 

corroborated the statement of PW.2 Deba Das Sarma that  he was informed over 

the stolen mobile phone that the person who was in possession of the stolen 

mobile had actually stolen mobile phone from the informant. He has stated that 

he is unable to say what is written in Ext.2. Therefore, although this witness has 

not been able to prove the contents of Ext.2, yet he has corroborated the 

statements of PW.2 regarding recovery of the mobile phone from the possession 

of the accused person. PW.4 Himangshu Das is the UB constable who was 

working in Nalbari PS who is a witness of the re-seized seizure list vide Ext.3 

which was seized by PW.9 I.O of this case from PW.8 Mahendra Lahkar. This 

witness has failed to state the contents of Ext.3. Hence, the evidence of this 

witness is not of much helpful to the prosecution case. Next witness PW.5 Safed 

Ali who is also a constable working in Nalbari PS has however proved Ext.3, re-

seized seizure list which was prepared by I.O PW.9, therefore, PW.5 has proved 

Ext.3. PW.6 and PW.7 are hearsay witnesses. Next we come to the evidence of 

PW.8 Mahendra Lahkar who is the vital witness regarding the fact of seizure of 



G.R. Case No.869/15 

 

Page No.10 

the mobile phone. He stated that PW.2 Deba Das Sarma on 15.06.15, had called 

the O.C of Belsor PS and informed that a mobile thief has been caught at Nardi. 

On receipt of the information, the same was entered in the GD registration as 

GDE No.309 dated 15.06.15 and thereafter, he went to the place of occurrence. 

He corroborated the evidence of PW.2 that he found accused Rubul Ali along with 

a Samsung mobile phone and seized the same in presence of witnesses. He 

proved Ext.2 as the maker of seizure list. Defence has not even put a single 

suggestion to PW.2 that he has not recovered the mobile phone from the 

possession of the accused person. I find the evidence of PW.8 Mahendra Lahkar 

to be reliable one. Hence, from the evidence of PW.2 and PW.8, it is found that 

prosecution has fully proved the recovery of the stolen mobile phone from the 

possession of the accused Rubul Ali. PW.9 Dipankar Saikia I.O of this case who 

had re-seized Ext.2 from the possession of PW.8 Mahendra Lahkar in presence of 

witnesses. The prosecution has exhibited the re-seized seizure list as  Ext.3 and 

PW.9 has proved Ext.3 as its maker and he is supported by PW.5 Safed Ali who is 

also a seizure witness of Ext.3. Now, let us discuss when the dishonest intention 

of the accused person developed for stealing the mobile phone. Ld. Defence 

counsel during the course of argument pleaded that the informant stated that 

accused person had mistakenly taken the mobile phone out of his possession. 

Hence, prosecution could not prove dishonest intention on the part of the 

accused person and he should be acquitted from the case. I am unable to accept 

the argument forwarded by the Ld. Defence counsel because as already 

discussed above, defence while cross-examining PW.2 had disputed on the 

recovery of the mobile phone in possession of the accused person. He fell down 

and was given first aid by PW.2. Defence has not put any suggestion to PW.1 that 

he did not hand over the mobile phone to the accused person for making phone 

call. Therefore, the fact that the accused came in the possession of the mobile 

phone has been proved by the prosecution side. From the attending facts and 

circumstances, it is found that dishonest intention of the accused developed at 

that time when the informant handed over him the mobile phone for making 

phone call. 

28.         Therefore, on the basis of the evidence on record and the on the 

basis of the facts and circumstances, it is found that the prosecution has been 

able to prove the guilt of the accused person beyond all reasonable doubt u/s-



G.R. Case No.869/15 

 

Page No.11 

379 IPC. Hence the accused Rubul Ali is convicted u/s-379 I.P.C. 

29.         The accused is heard on the point of sentence. He prayed for the 

mercy of the court and pleaded to take a lenient view. 

30.         Informant was the engaged counsel for the accused person. 

Informant has handed over his mobile phone to the accused for making phone 

call out of the mutual trust that arose between an advocate and his client, but 

accused had broken the trust and had stole the mobile phone belongs to the 

informant. I find that if the accused is not punished and is dealt with leniently, 

then it will send a wrong message to the society and tend to dilute the efficacy of 

the judicial delivery system in the minds of the common people. Hence I am not 

inclined to extend clemency and extend the benefits of probation to the accused 

person. 

31.         In the end, the accused Rubul Ali is hereby convicted u/s-379 

I.P.C. and sentenced to pay a fine of Rs.3,000/- (Rupees three thousand only) i/d 

of payment of fine, he shall undergo S.I. for 15 days for committing offence u/s-

379 IPC. 

32.         Fine amount if paid by the accused person be forwarded to the 

victim. 

33.         Supply a free copy of this judgment to the accused person. 

34.         Seized article is to be disposed of as per law. 

35.        Judgment is written in separate sheets and delivered in open 

court. 

         Given under my hand and seal of this court on this the 03rd day of 

July,2018. 

 

             (Smti. K.R. Deka) 

                      Chief Judicial Magistrate, 
                 Nalbari.   
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     Dictated and corrected by me 

 

 

 

              (Smti. K.R. Deka) 

   Chief Judicial Magistrate,Nalbari.   
 

 

 

A P P E N D I X: 

 

Witnesses for the prosecution 

PW.1- Md. Baharul Haque, informant. 

PW.2- Deba Das Sarma. 

PW.3- Tilak Sarma. 

PW.4- Himangshu Das. 

PW.5- Safed Ali. 

PW.6- Mousumi Barman. 

PW.7- Nirmali Patowary. 

PW.8- I.O Mahendra Lahkar. 

PW.9- I.O Dipankar Saikia. 

 

Witnesses for the defence 

None 

 

Prosecution Exhibits 

Ext.1  - FIR. 

Ext. 1(1) - Signature of informant Baharul Haque. 

Ext.2  - Seizure list. 

Ext. 2(1) - Signature of PW Deba Das Sarma. 

Ext. 2(2) - Signature of PW Tilak Sarma. 

Ext. 2(3) - Signature of I.O Mahendra Lahkar. 

Ext.3  - Seizure list. 

Ext. 3(1) - Signature of PW Himangshu Das. 

Ext. 3(2) - Signature of PW Safed Ali. 



G.R. Case No.869/15 

 

Page No.13 

Ext. 3(3) - Signature of I.O Mahendra Lahkar. 

Ext. 3(4) - Signature of I.O Dipankar Saikia. 

Ext.4  - Charge sheet. 

Ext. 4(1) - Signature of I.O Dipankar Saikia. 

 

Defence Exhibits 

NIL. 

 

                                                       (Smti. K.R. Deka) 

                                           Chief Judicial Magistrate, Nalbari. 


